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Florida: For Sentence Calculation Purposes,  
Civil Commitment Detention Same as Jail Confinement

Florida’s Fourth District Court of 
Appeal has held that there is no 

meaningful distinction between incarcera-
tion in prison or jail and confinement in a 
sex offender civil commitment facility for 
the purposes of sentence calculation.

The Court’s ruling came in a 
Fla.R.Crim.P. 3.800(a) proceeding in-
volving Florida state prisoner William 
J. Sutton, which was dismissed by the 
trial court. After Sutton had fulfilled his 
fifteen-year prison sentence (including 
gain time awards), he was released under 
Florida’s Conditional Release Program 
Act (CRPA), which requires prisoners to 
remain under supervision of the Florida 
Parole Commission for a period of time 
equal to their gain time.

Upon his release Sutton was trans-
ferred to Florida’s civil commitment 
center for sex offenders, to await a trial 
where a jury would determine whether he 
qualified for indefinite commitment under 
the Jimmy Ryce Act (JRA). Under the 
JRA, a jury must decide if  a prisoner is 
likely to commit new sex offenses, result-
ing in indefinite civil commitment upon 
such a finding.

Thus, upon completion of a prison 
sentence, prisoners who are deemed to 
qualify under the JRA pass from criminal 
to civil confinement. If  the jury finds the 
prisoner is not likely to commit new sex of-
fenses, he is released. Sutton sat in the civil 
commitment center for four years await-
ing trial; in June 2004, the State Attorney 
dropped the JRA case against him.

Rather than being released, how-
ever, Sutton was transferred back to 
prison without credit for his time in JRA 
custody applied against his sentence. 
Additionally, the Parole Commission 
revoked Sutton’s CRPA, causing loss 
of  all his accrued gain time, because he 
refused to participate (on the advice of 
counsel) in sex offender treatment while 
at the civil commitment facility, and had 
refused to submit to a drug test ordered 
by his supervising officer.

The Court of Appeal noted that Sut-
ton did not in any way appeal or challenge 
the Parole Commission’s revocation or 
the failure by prison officials to credit the 
time he spent in JRA custody. Rather, he 
was challenging the manner in which his 
15-year term was being calculated or ad-
ministered. As Rule 3.800(a) is the remedy 

to correct illegal sentences, it could not be 
used for this purpose. Nonetheless, the 
Court elected “to address the issue and 
say what the law is.”

The appellate court found that Ma-
son v. State, 515 So.2d 738 (Fla. 1987) 
holds “there is no meaningful distinc-
tion ... between incarceration before 
trial in a county jail, and state enforced 
confinement in a mental hospital in 
preparation for trial,” requiring the 
time served in either case under those 
circumstances to be credited against a 
prison sentence.

The JRA was not intended to extend 
or enlarge a criminal penalty, the Fourth 
District found. The Court further agreed 
with David v. Meadows, 881 So.2d 653 

(Fla. 1st DCA 2004), which held that “in 
the event that Meadows is found unable to 
comply with his release program because 
of  his civil confinement, he should not 
be found in violation and should receive 
credit for the time during commitment.”

Therefore, the Court of Appeal found 
that Sutton was entitled to have his time 
in JRA confinement credited against 
his prison sentence. However, the Court 
did not grant habeas corpus relief, as it 
expected the relevant state agencies to 
comply with its findings when Sutton’s 
sentence expired “day for day” within two 
weeks of the Court’s ruling. See: Sutton 
v. Florida Parole Commission, 975 So.2d 
1256 (Fla.Dist.Ct.App. 4th Dist. 2008), 
rehearing denied, review denied. 

Oakland, CA Police Policy of In-Field  
Public Strip Searches Without Arrest or  

Warrant Found Unconstitutional

The U.S. District Court for the 
Northern District of  California 

held on March 27, 2008 that the Oak-
land Police Department’s (OPD) policy 
permitting non-medical strip searches 
of  detainees in the field, conducted in 
public view without either a warrant or 
an arrest, was partly unconstitutional. 
Three plaintiffs, all minorities, sued for 
damages and declaratory relief  after 
OPD officers pulled their pants down 
and publicly inspected their genital and 
anal areas.

Darnell Foster, with two months re-
maining on his successful five-year term 
of unsupervised probation, was stopped 
by OPD. Upon telling the officers that 
he was on probation, he was handcuffed 
and pat searched in front of a market. No 
contraband was found and there was no 
evidence of illegal activity. Next, the police 
removed him from the back seat of the 
police car, bent him over the hood, pulled 
his pants down and publicly inspected his 
genitals and anus. Finding no contraband, 
the police then drove Foster two blocks 
and asked him to make an undercover 
drug purchase, which he refused to do. 
Before being released he was cited for 
loitering with intent to sell narcotics; the 
charge was dismissed when neither citing 
officer appeared in court.

Rafael Duarte was stopped by OPD 
while driving. He was handcuffed and 
taken in front of a nearby house, where he 
was publicly strip searched. After Duarte 
was placed in the police car, his friend was 
strip searched in direct view of a gather-
ing crowd in the street. Duarte was taken 
to jail and cited two hours later, but no 
charges were filed.

Yancie Young was pulled over by 
OPD late one night and handcuffed. He 
was walked to the back of the car where 
OPD pulled down his pants and briefs. 
The officers shined a flashlight on his 
genitals for one minute. No contraband 
was found on Young or in his car, and no 
charges were filed.

Foster, Duarte and Young all filed 
Citizens’ Police Review Board complaints 
and civil rights complaints under 42 
U.S.C. § 1983, alleging that OPD’s strip 
search policy was unconstitutional. The 
unique question of  law presented was 
what privacy rights attach to a person 
who is stopped, but not arrested, for 
observed criminal behavior or for an 
exigent warrant. On the plaintiffs’ mo-
tion for summary judgment, the district 
court found that OPD’s 1998 and 2004 
strip search policies met most but not all 
constitutional requirements.

Notably, field strip searches must be 
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District Court Erred in Sua Sponte Dismissal of Prisoner’s  
Challenge to Conditions of Confinement

The U.S. Court of  Appeals for 
the Second Circuit reversed a 

district court’s sua sponte dismissal of a 
prisoner’s challenge to his conditions of 
confinement.

Sala-Thiel Thompson, a federal 
prisoner, filed a habeas petition under 28 
U.S.C. § 2241 alleging that his conviction 
was entered without jurisdiction and that 
several of his conditions of confinement 
were unlawful. The district court sua 
sponte dismissed Thompson’s suit.

According to the district court, 
Thompson should have pleaded a civil 
rights action rather than a habeas petition 
under § 2241; the court could not decide 
a habeas petition containing claims for 
relief  under § 2241 and civil rights law; 
and Thompson’s claims concerning the 
jurisdiction of his sentencing court were 
not cognizable under § 2241. Thompson 
appealed.

The Second Circuit quickly disposed 
of Thompson’s jurisdictional challenge to 
his conviction, agreeing with the district 
court that it was not cognizable under 
§ 2241. The appellate court disagreed, 
however, with the lower court’s handling 
of Thompson’s conditions of confinement 
claims.

First, the Court of  Appeals was 
puzzled by the district court’s conclusion 
that Thompson’s conditions of confine-
ment challenge had to be brought in a 
civil rights action rather than in habeas. 
“This court has long interpreted § 2241 
as applying to challenges to the execution 
of a federal sentence,” the Second Circuit 
explained, “including such matters as the 
administration of parole, ... prison disci-
plinary actions, prison transfers, type of 
detention and prison conditions.”

Nevertheless, the appellate court 
did not base its decision to reverse the 

dismissal of Thompson’s claims on this 
ground. Instead, the Court of  Appeals 
emphasized that as Thompson was a pro 
se litigant, the lower court was required 
to construe his claims liberally. In doing 
so, even if  the claims were mislabeled as a 
habeas petition, the district court should 
have treated his allegations “as properly 
pleaded, or at least given the petitioner 
leave to file an amended pleading iden-
tifying the proper source of law without 
dismissing the action.”

Finally, the Second Circuit dismissed 
out of  hand the district court’s belief  
that a petition for habeas corpus may 
not be joined in the same pleading with 
a civil rights claim, remarking that it was 
unaware of any basis for such a conclu-
sion.

Accordingly, the judgment of  the 
district court was affirmed in part and 
reversed in part. 

See: Thompson v. Choinski, 525 F.3d 
205 (2d Cir. 2008), cert. denied. 

Florida Gain Time Law Application  
Violates Ex Post Facto Clause

Florida’s First District Court of 
Appeal has held that application 

of a 1983 gain time statute to a prisoner 
who committed his offense in 1981 vio-
lated the ex post facto clause. Before the 
appellate court was a petition for writ of 
certiorari filed by Florida state prisoner 
Reginald Burks.

After his parole was revoked, the 
Florida Department of  Corrections 
(FDOC) forfeited all the basic gain time 
that Burks had earned prior to parole. 
Burks contended that the FDOC’s appli-
cation of the 1983 version of § 944.275, 
Florida Statutes was disadvantageous to 
him.

That statute awards basic gain time. 
Under the 1983 version, it awards a 
lump sum of  10 days a month for each 
month served on a sentence, or one-
third off. Under the prior version of  the 
statute in effect at the time of  Burks’ 
offense, basic gain time was earned un-
der a 3-6-9 formula on a monthly basis. 
According to the FDOC’s pre-1983 
rules, the gain time was to be awarded 
or withheld monthly, rather than as a 

lump sum under the current version 
of  the law.

The Court of Appeal granted the cer-
tiorari petition, finding that the FDOC’s 
application of  the gain time statute in 
this case adversely effected Burks. The 
matter was remanded to determine what 
amount of basic gain time should be for-
feited under the 1981 statute. See: Burks 
v. McNeil, 984 So.2d 619 (Fla. Dist. Ct. 
App. 1st Dist. 2008). 

conducted only upon reasonable suspicion 
that the arrestee harbors weapons or con-
traband such as drugs. Such searches 
presuppose a lawful arrest, and require 
probable cause to search that is indepen-
dent of probable cause to arrest. Moreover, 
body cavity searches must be administered 
by authorized medical personnel. The 
court found that OPD’s 1998 policy failed 
only the latter requirement.

However, the 2004 policy was 
worse; it did not require probable cause 

to search independent from probable 
cause to arrest. Additionally, the policy 
was unconstitutional because it permit-
ted warrantless strip searches in the 
field. The district court therefore grant-
ed the plaintiffs’ motion for partial 
summary judgment as to declaratory 
relief, but denied summary judgment 
as to liability to permit facts involving 
individual strip search violations to be 
developed at trial. See: Foster v. City 
of  Oakland, U.S.D.C. (N.D. Cal.), Case 

No. C 05-3110 MHP; 2008 U.S. Dist. 
LEXIS 24610.

Previously, in January 2007, the dis-
trict court had denied a motion to certify 
the suit as a class action, and on January 
12, 2009 the court denied a renewed class 
action motion even though the number of 
lawsuits alleging improper strip searches 
by OPD officers had increased to 13, in-
volving a total of 39 plaintiffs. See: Foster 
v. City of Oakland, 2009 U.S. Dist. LEXIS 
1970 (N.D. Cal. Jan. 12, 2009). 
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Ninth Circuit: Refusal to Allow Cross-Examination  
of Lab Technician Violates Due Process

by Brandon Sample

The U.S. Court of Appeals for the 
Ninth Circuit held it was a vio-

lation of due process for a district court 
to deny a criminal defendant the right to 
cross-examine a lab technician who tested 
a urine sample that showed positive for 
illegal drugs, when the sample was clearly 
adulterated by someone other than the 
defendant.

In 1998, Janice L. Perez pleaded guilty 
to bank robbery. She was sentenced to 77 
months imprisonment to be followed by 
three years of  supervised release. Perez 
started her supervised release term on 
March 8, 2007. On March 21, the day after 
she passed a urine test at the probation of-
fice, Perez reported to Freedom Recovery 
Services (FRS), an outside contractor 
used by probation officials to monitor 
persons on supervised release.

Perez voluntarily submitted to a urine 
test at FRS. She was under direct visual 
supervision by FRS personnel when the 
sample was taken and had no opportunity 
to adulterate or dilute the sample. Ac-
cording to the test results, Perez’s urine 
tested positive for cocaine. A second urine 
sample was not taken.

Perez’s urine was sent to Scientific 
Testing Laboratories, Inc. (STLI), the des-
ignated testing laboratory for U.S. Probation 
and Pretrial Services. The STLI report also 
showed that Perez’s urine tested positive for 
cocaine. However, the report indicated that 
the sample had been adulterated and con-
tained abnormally low readings for creatine 
and the urine’s specific gravity.

Following a hearing, the district court 
revoked Perez’s supervised release. The 
court credited an assumption by Perez’s 
probation officer that Perez had adulter-
ated the urine sample, notwithstanding 
testimony from FRS officials that Perez 
did not dilute or alter the sample. Further, 
the court disregarded testimony from FRS 
staff  that several of  its drug tests had 
previously been shown to be unreliable. 
Finally, the court rejected Perez’s request 
to cross-examine the STLI technician who 
had tested her urine. Perez appealed.

A term of supervised release may only 
be revoked based on credible evidence. 
In this case, the Ninth Circuit found the 
results from Perez’s urine test to be “in-
eluctably unreliable.” The cocaine found 

in the urine sample could have come from 
“Perez’ urine, an added substance, or an-
other liquid.” Under such circumstances, 
it was a violation of Perez’s due process 
rights to deny her the opportunity to 
cross-examine the lab technician. Absent 
cross examination, the appellate court 
held, the urinalysis results should not have 
been admitted as evidence.

The Court of  Appeals was careful 
to make clear, however, that it was not 
holding that a supervised releasee always 

has the right to cross-examine a techni-
cian who tests a urine sample. The facts 
in Perez’s case were “unusual,” the Ninth 
Circuit noted. There was no other evi-
dence offered to support the revocation, 
such as possession of  illegal drugs or 
multiple urine samples that tested positive, 
for example.

Accordingly, the revocation of Perez’s 
supervised release was reversed. See: 
United States v. Perez, 526 F.3d 543 (9th 
Cir. 2008). 

Ohio Jail Officials Face Federal  
Charges, Investigation

by Brandon Sample 

A federal grand jury has returned 
indictments against two Lucas 

County, Ohio jail guards in connection 
with the death of a prisoner. Addition-
ally, Lucas County’s sheriff  and another 
jail employee face charges of  lying to 
investigators.

According to the indictment, guards 
John Gray and Jay Schmeltz beat and 
choked jail prisoner Carlton Benton, 25, 
leaving him unconscious without medical 
attention. Benton was awaiting trial on 
charges of double homicide; he was naked 
and handcuffed at the time of the incident, 
and later died at a hospital.

The coroner ruled that Benton’s June 
1, 2004 death was due to natural causes 
related to a seizure, despite having found 
“recent abrasions on [his] neck, hands, 
and feet.” But the coroner did not have 
the whole story. Gray and Schmeltz tried 
to cover-up what happened by writing 
false reports, according to the indictment, 
and they were supported by Capt. Robert 
McBroom, an internal affairs investiga-
tor at the jail, and by Sheriff  James Telb. 
McBroom and Telb were charged with 
making false statements during an inves-
tigation by the FBI. 

The cover-up came to light after for-
mer guard Tina Anaya (AKA Tina Hill) 
came forward on March 10, 2008, the 
same day that jail officials recommended 
she be fired due to an unrelated incident 
in which she had lied to a state trooper. In 
April 2009, nearly five years after Benton 

died, the county coroner’s office said it 
may revise his cause of death upon learn-
ing that he had been placed in a “sleeper 
hold” by Gray.

“This poor man was laying butt naked 
on his stomach on the bed, and the officers 
were jumping and jumping, and stomping 
and kicking and punching and smother-
ing his face and choking him,” Anaya 
stated. Sheriff ’s officials acknowledged 
that Benton was likely placed in a choke 
hold but denied he was jumped on, kicked 
or punched. 

Benton’s family has since sued Lucas 
County, alleging violations of  his con-
stitutional rights in connection with his 
death. The lawsuit, which was removed to 
federal court, has been stayed pending the 
outcome of the criminal charges against 
Gray, Schmeltz, McBroom and Telb, 
who have not yet gone to trial. See: Coley 
v. Lucas County, U.S.D.C. (N.D. Ohio), 
Case No. 3:09-cv-00008.

Federal authorities are also looking 
into the August 20, 2006 death of a pris-
oner at the Summit County Jail in Ohio. 
Mark D. McCullough, Jr., 28, died in a 
cell in the jail’s mental health unit after he 
was Tasered, handcuffed, pepper sprayed, 
hog tied while kneeling over his bunk, and 
injected with drugs by a jail nurse. An au-
topsy found he also had an “unspecified 
anal injury.”

In August 2008, jail guard Stephen 
Krendick was acquitted of  state mur-
der charges for allegedly stomping on 
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McCullough’s head five or six times 
and then pepper spraying him while he 
was restrained. Four other guards were 
charged with felonious assault or reckless 
homicide: Sgt. Brett Hadley and deputies 
Brian Polinger, Mark Mayer and Dominic 
Martucci. However, those charges were 
dropped when Krendick was found not 
guilty following an eight-day trial.

The state’s case against Krendick 

was hampered after Taser International, 
Inc. filed suit and obtained a court order 
requiring the Summit County medical 
examiner to change the cause of  Mc-
Cullough’s death from homicide to 
“undetermined.” [See: PLN, Jan. 2009, 
p.28]. The court held that the medical 
examiner had erred in concluding that 
Tasering contributed to McCullough’s 
death, and Krendick used the change in 

the death certificate as a defense during 
his state court prosecution.

In May 2009, the FBI and U.S. At-
torney General’s Office announced they 
would conduct their own investigation to 
determine whether federal charges should 
be filed. 

Sources: U.S. Department of Justice, www.
wtol.com, www.ohio.com, Toledo Blade
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BOP Warden Does Not Have Authority to Reduce  
Prisoner’s Sentence Under Rule 35(b)

by Brandon Sample

A federal Bureau of Prisons (BOP) 
warden does not have authority 

to reward a prisoner’s cooperation with 
prison officials with a reduced sentence 
under Fed.R.Crim.P. Rule 35(b), the First 
Circuit held on May 23, 2008.

Edward B. Ellis, a federal prisoner 
serving 20 years, provided assistance to 
the warden of the federal prison in Lom-
poc, California while incarcerated there 
in 1994. In return for Ellis’ cooperation, 
the warden promised to transfer Ellis to 
a lower-security facility and write a letter 
to Ellis’ sentencing judge describing his 
assistance so the court could consider 
reducing his sentence.

The warden fulfilled both of  his 
promises. Ellis was transferred to a 
lower-security prison, and his sentencing 
judge received a letter describing Ellis’ 
assistance. Neither the court nor the U.S. 
Attorney, however, took any action in 
response to the warden’s letter.

Some thirteen years later Ellis filed 
a motion in his criminal case seeking a 
reduced sentence, arguing that the gov-
ernment was required to file a Rule 35(b) 
motion on his behalf. According to Ellis, 
the government was bound by what was 
essentially a “promise” by the warden that 
Ellis would receive a reduced sentence. 
The district court disagreed.

The court found no evidence that 
the warden had in fact “promised” Ellis a 
reduced sentence, and that even if  he had, 

the warden had no authority to make such 
a promise. Ellis appealed.

Putting aside the question of whether 
the warden had actually “promised” Ellis 
a reduced sentence, the appellate court 
agreed with the district court that even 
if  such a promise had been made, it was 
done without authority and could not 
be enforced. Under Rule 35(b), only the 
“government” may move for a reduced 
sentence. A warden of a federal prison is 
not the “government” within the mean-
ing of Rule 35(b), the Court of Appeals 
held.

The First Circuit also rejected Ellis’ 
argument that the warden had the author-
ity to bind the U.S. Attorney’s Office to 
file the Rule 35(b) motion. When a private 
party seeks performance of a promise al-
legedly made by the government, “it must 

show that the government representative 
alleged to have entered into the agreement 
had actual authority to bind the United 
States,” the appellate court explained. 
Wardens, while possessing broad author-
ity to run federal prisons, lack “the power 
to reward helpful inmates with sentence 
reductions by the filing of a motion under 
Rule 35(b).”

Accordingly, the judgment of  the 
district court denying Ellis’ motion was 
affirmed. See: United States v. Ellis, 527 
F.3d 203 (1st Cir. 2008). 
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News in Brief:
Alabama: On July 23, 2009, former 

prison guard Kenya Morton, 27, was 
sentenced to a year in jail and 3 years 
supervised release for promoting contra-
band. He was caught during a routine 
search at the Bibb County Correctional 
Facility with two bags of marijuana and 
hydrocodone on February 29, 2008. He 
subsequently resigned. Another former 
Bibb County Correctional Facility guard, 
Woodrow W. Richardson, 37, pleaded 
guilty on August 25, 2009 to felony charg-
es of smuggling marijuana to a prisoner 
in exchange for $800.

California: On August 28, 2009, Jorge 
Zorrilla, 52, a vocational instructor at 
the San Quentin Prison for 23 years, was 
charged with smuggling heroin into the 
facility. Zorrilla was arrested and then 
released on bail. He resigned from his 
job and faces up to six years in prison if  
convicted.

Colorado: In July 2009, BOP officials 
at Florence ADX, the federal government’s 
supermax prison, announced that two of 
President Barack Obama’s books have 
been banned because they allegedly contain 
material “potentially detrimental to national 
security.” Prisoner Ahmed Omar Abu Ali, 
who is serving a 30-year sentence at ADX 
for joining Al-Qaeda and plotting to kill 
then-President George W. Bush, attempted 
to order Obama’s books, Dreams from My 
Father and The Audacity of Hope. Citing 
guidance from the FBI, prison officials de-
nied his request and banned the books.

Florida: On August 14, 2009, guards 
at the Brevard County Jail discovered a 
.38 derringer pistol in a legal mail pack-
age addressed to Justin Heyne, who was 
convicted of  a triple murder and faces 
the death penalty. Officials say Heyne 
conspired with fellow prisoner Phillip 
McCullough to take him “hostage” so 
they could escape. Police have charged 
Heyne and McCullough, as well as two 
other people, Lamont A. Lewis and Mu-
Cullough’s wife, Arnesha, in connection 
with the escape plot.

Florida: On August 5, 2009, Jonathan 
Bleiweiss, 29, a Broward County sheriff ’s 
deputy, was charged with a series of sexual 
crimes for assaulting undocumented im-
migrant men. Bleiweiss targeted illegal 
immigrants who feared reprisal and whose 
culture would discourage them from re-
porting sexual assaults. His targets were 
men between 17 and 30, mostly Latino. 
The charges include Bleiweiss performing 

oral sex on one man on at least four occa-
sions. He ordered the man to comply or 
risk deportation. He also is suspected of 
intimidating at least eight other men into 
performing sex acts during on-duty traffic 
stops. Bleiweiss faces 27 charges, including 
false imprisonment and battery. Ironically, 
in March, Bleiweiss was the first openly 
gay Broward County deputy to be named 
employee of the year. 

France: In June 2009, 196 French 
prisoners from around the country were 
allowed to participate in what was dubbed 
the Penitentiary Tour de France, a bicy-
cling tournament with a 1,400 mile course 
that starts in Lille, passes through 17 other 
towns and ends in Paris. The prisoners 
were accompanied by 124 guards during 
the event. “This project aims to help these 
men re-integrate into society by fostering 
values like effort, teamwork and self-
esteem,” said Sylvie Marion of the prison 
authority. “We want to show them that, 
with some training, you can achieve your 
goals and start a new life.” This type of 
program is not new to France and other 
parts of Europe, where officials have long 
had a correctional philosophy aimed at 
rehabilitating prisoners as opposed to the 
punitive mindset in the United States. 

Illinois: On August 4, 2009, eleven 
prisoners were stabbed at Chicago’s Cook 
County Jail when a riot broke out during 
breakfast. Three of the prisoners required 
treatment at a local hospital; the rest were 
treated in the jail’s infirmary. No guards 
were injured and the cause of the riot was 
not reported.

Indiana: On July 12, 2009, Mark Boo-
her, 46; Lance Battreal, 45; and Charles 
Smith, 48, escaped from the Indiana State 
Prison. The prisoners broke out by means 
reminiscent of the movie The Shawshank 
Redemption: They used tunnels under the 
Civil War-era prison that connected to sew-
er lines outside the facility. Prison officials 
believe they took money with them earned 
by illegally selling tobacco, drugs and cell 
phones while incarcerated. Three guards 
were placed on administrative leave for al-
lowing the prisoners access to the tunnels. 
Booher, Battreal and Smith have since been 
captured and are serving the remainder of 
their sentences at other facilities.

Iowa: On July 24, 2009, Jim Trentin, 
59, formerly a guard at the Prairie du 
Chien Correctional Institute, reported to 
jail to begin serving a 9-month sentence. 
Trentin was originally arrested in March 

2008 on 22 counts of  custodial sexual 
assault and six counts of delivering con-
traband, for giving prisoners tobacco in 
exchange for oral sex. The charges were 
reduced in October 2008 when he agreed 
to plead guilty to one count of delivering 
contraband and three counts of felony bail 
jumping. Trentin will serve his sentence in 
a work release program.

Kentucky: In December 2008, Shawn 
Freeman and Wesley Lanham, both 
former guards at the Grant County 
Detention Center, were found guilty of 
conspiracy to violate civil rights and ob-
struction of justice. The convictions stem 
from the guards placing a teenage boy in a 
cell with adult prisoners and telling them 
the boy would make a “good girlfriend.” 
The boy was raped repeatedly. Lanham 
was sentenced to 15 years in prison fol-
lowed by three years of supervised release. 
Freeman received a 14-year sentence with 
three years of post-release supervision. 

Maryland: On September 2, 2009, 
former prison guard Jason Weaver, 36, was 
convicted of conspiring to commit assault in 
the beating of prisoners at the North Branch 
Correctional Institution. The jury acquitted 
Weaver of six counts of assault. Prosecutors 
contended that Weaver and five other guards 
beat six prisoners transferred to North 
Branch following a riot at the Roxbury Cor-
rectional Institute in March 2008. Three of 
the five guards were convicted of assault in 
separate trials and one was acquitted. The 
fifth guard has yet to go to trial. [See: PLN, 
Aug. 2009, p.20].

Massachusetts: On the evening of 
July 28, 2009, Christine Callahan, 43, was 
arrested by Quincy police for possessing 
eleven oxycodone pills for sale. She had 
her 11-year-old daughter in her vehicle 
with her at the time. This was not Cal-
lahan’s first run-in with the law. In 2002, 
she was convicted of manslaughter and 
sentenced to 2½ years in prison for giv-
ing a prisoner heroin when she worked as 
a guard at the Norfolk County Jail. That 
prisoner, Anthony Marchetti, 34, died of 
an overdose on May 7, 2002.

Mexico: On August 14, 2009, nineteen 
people were killed and twenty-six were in-
jured during a two-hour riot at the Gomez 
Palacio town prison in the state of Durango. 
Local and federal security forces stormed 
the facility wearing bullet proof vests and 
carrying machine guns. A crowd gathered 
outside the prison, and some people report-
edly threw sticks at the troops. 
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New Jersey: On September 2, 2009, 
Roy Solomon, 33, formerly a guard at 
the Southern State Correctional Facil-
ity, pleaded guilty to smuggling cocaine 
and a syringe to an unnamed prisoner. 
The prisoner was not charged. Solomon 
had been on unpaid administrative leave 
since April; his sentencing is scheduled for 
November 13.

New Mexico: On August 11, 2009, 
guard Juan Ramirez, 29, and three pris-
oners, Robert Grado, 21; Luis Garcia, 22; 
and George Milanez, 25, all were charged 
with false imprisonment, conspiracy and 
aggravated battery for attacking prisoner 
Avery Hadley, 47, at the Metropolitan 
Detention Center. Hadley was in a segre-
gation cell when Ramirez opened the door 
so the other prisoners could attack him. 
Hadley was beaten a second time by an-
other guard, Roslyn Juanico. That assault 
nearly killed him and he now requires 
around-the-clock care. Juanico has been 
charged with attempted murder. 

New York: A state audit released on 
August 11, 2009 found that 11 prisoners 
had collected unemployment benefits 
while incarcerated. Auditors recommend-
ed that the state Department of  Labor 
recover all inappropriate payments and 
assess penalties. They also suggested the 
Departments of Labor and Corrections 
work together to find out how prisoners 
were certified for unemployment benefits, 
and to share information, including a 
monthly report of prisoners’ names and 
Social Security numbers, so it doesn’t 
happen again. Both agencies promised to 
make the needed changes.

Ohio: On July 23, 2009, Ryan D. 
Hunt, 27, a former probation officer with 
the Drake County Jail, was charged with 
rape for assaulting a woman in late June. 
He had resigned from his position on 
July 2 after being placed on administra-
tive leave.

Ohio: Summit County sheriff’s dep-
uty Joshua Griffin, 26, was charged with 
five counts of  felony perjury and one 
misdemeanor count of  falsification on 
September 2, 2009. The charges stem from 
Griffin’s testimony during an investigation 
into the death of prisoner Mark McCul-
laugh, Jr. McCullaugh died in August 2006 
following an altercation with jail guards in 
which he was placed in restraints, injected 
with sedatives, Tasered and pepper sprayed. 
Griffin was released on a $5,000 bond and 
placed on administrative leave.

Pennsylvania: In July 2009, 42-year-old 
Colleen Tupi, formerly a nurse at the SCI 

PLN Classifieds

The VOICES.CON Newsletter-Free 
Written by Lifers for lifers For 
Info send SASE to: Voices.Con 
8490 Westclif Dr#40 Las Vegas NV 
89145 Or go to: VoicesDotCon.org 

ELITE PARALEGAL SERVICES    
Specializing in Legal Forms,  

Research, and Sample Documents;  
Investigation; Internet Research;  

Penpals; Erotic Photos; etc. 
Special Requests Considered. 

Send SASE for Brochure to: P.O. 
 Box 2131 Appleton WI 54912-2131 

New Prisoner Services Co.  
Run by former prisoner Matching 
pen pal program. copy pictures 
Internet searches, paralegal, 
email, typing, locate people. 
What do you need? Superbly 
Provided Services, P.O. Box 313, 
Beech Grove, IN 46107. 

Surrogate Sisters 
Services to the Incarcerated. 

No games. In business 14+ years. 
We sell photos of sexy women, 

gifts for loved ones, & other services. 
For more info send a SASE to: 

Surrogate Sisters - PN 
PO Box 95043, Las Vegas NV 89193 

Second Chance Act 
Federal Prisoners! 

Do you want 12 months at halfway 
house?  Do you want 6 months home 

confinement?  Are you at least 18 
months from your release date? 

Details write:  Second Chance Act 
68 Betts St Winder GA 30680 

LOVE TO TYPE MANUSCRIPTS! 
No Legal Documents.  

Will type, design & lay out pages 
Accurate and dependable  

Reasonable Rates!  
Jane Eichwald  

Ambler Document Processing  
P.O. Box 1006 Darien, CT 06820 

LOCAL PHONE NUMBERS 
ONLY $2.50 

Save BIG $$$ on BOP phone calls! 
Worldwide Network–USA only 5¢!  

No hidden fees-No minimums 
FREE!  Get 300 USA minutes for 
each new member you refer!  Send 
SASE:  FreedomLine, Box 7-WCB 
C’ville IN 47331 FreedomLine.net  

PRISONER ADVOCACY GROUP 
Specializing in parole petitions 
and various other inmate issues. 

For information call: 
214/694-6558 or send SASE to: 
PO Box 4814 Dallas TX 75208 

New! The Great Writ  A Prisoner’s 
A-Z Guide to Fed Writs, Briefs & 
Forms.  Send $109.95 M/O to A.W. 
Beckland, PO Box 1915 Post Falls 
ID 83854. 1-3 weeks for delivery. 

Greetings! I Design All Cards for 
All Occasions for a Low Price! 

Custom Made from my “State of 
The Art” Data Base.For More Info 
Send SASE to: Beverly Heiligh, 

P.O. Box 2773, Tucker, GA 30085 

International Legal Network 
Innocent? Need pro-bono help? 
Lawyer-DNA-Investigation. 
Get your  free legal web-page! 
Contact: Int'l Legal Network, 
Box 1176, Clinton N.C. 28329 

Greensburg prison, was fired and charged 
with institutional sexual assault for per-
forming sex acts on an unnamed prisoner 
when she was supposed to be checking his 
blood pressure. Authorities say Tupi also 
brought the prisoner candy and cigarettes, 
and used an alias to deposit $595 into his 
trust account over a two-year period.

Texas: On August 27, 2009, Harris 
County Criminal Court-at-Law Judge 
Donald W. Jackson was charged with mis-
demeanor official oppression. The charge 
stems from Jackson, a 17-year veteran 
of the bench, allegedly offering to help 
a young woman get a case dismissed in 
exchange for her agreeing to have a rela-

Publisher seeks comic/manga artists 
and writers for several projects. 

 Good pay!   Please send a sample 
of your work for consideration. 

Atlantis Saunders 
521 Rogers Ave (#177) 
Brooklyn, NYC 11225 
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Other Resources
ACLU National Prison Project

Handles state and federal conditions of con-
finement claims affecting large numbers of 
prisoners, as well as sexual assaults against 
prisoners. Publishes the bi-annual NPP Journal 
and the online Prisoners’ Assistance Directory. 
Contact: ACLU NPP, 915 15th St. NW, 7th Fl., 
Washington, DC 20005  (202) 393-4930. www.
aclu.org/prisons

Amnesty International
Compiles information about prisoner torture, 
beatings, rape, etc. to include in reports about 
U.S. prison conditions; also works on death 
penalty issues. Contact: Amnesty International, 
5 Penn Plaza, New York NY 10001  (212) 807-
8400. www.amnestyusa.org

Center for Health Justice
Formerly CorrectHELP. Provides information 
related to HIV – contact them if you are not 
receiving proper HIV medication or are denied 
access to programs due to HIV status. Contact: 
CHJ, 8235 Santa Monica Blvd. #214, West 
Hollywood, CA  90046. HIV Hotline: 323-822-
3838 (collect calls from prisoners OK). www.
healthjustice.net

Children of Incarcerated Parents
Works to stop intergenerational incarceration. 
Provides resources in three areas: education, 
family reunification, and services for incarcer-
ated parents and their children. Contact: CCIP, 
P.O. Box 41-286, Eagle Rock, CA 90041  (626) 
449-2470. www.e-ccip.org

Family & Corrections Network
Primarily provides online resources for families 
of prisoners related to parenting, children of 
prisoners, prison visitation, mothers and fathers 
in prison, etc. Contact: F&CN, 93 Old York 

Road, Suite 1 #510, Jenkintown, PA 19046  
(215) 576-1110. www.fcnetwork.org

FAMM-gram
Quarterly magazine of FAMM (Families Against 
Mandatory Minimums), which includes info 
about injustices resulting from mandatory mini-
mum laws with an emphasis on federal laws. $10 
yr for prisoners. Contact: FAMM, 1612 K Street 
NW #700, Washington, DC 20006  (202) 822-
6700). www.famm.org

Florida Prison Legal Perspectives
A bi-monthly newsletter that includes court 
rulings, administrative developments and news 
related to the Florida DOC. $10 yr prisoners, $15 
yr individuals, $30 yr professionals. Contact: 
FPLP, P.O. Box 1069, Marion, NC 28752. www.
floriaprisons.net

The Fortune Society
Provides post-release services and programs 
for prisoners in the New York City area and 
publishes Fortune News, a free publication for 
prisoners that deals with criminal justice issues. 
Contact: The Fortune Society, 29-76 Northern 
Blvd., Long Island City, NY 11101  (212) 691-
7554. www.fortunesociety.org

Innocence Project
Provides advocacy for wrongly convicted prison-
ers whose cases involve DNA evidence and are 
at the post-conviction appeal stage. Maintains an 
online list of state-by-state innocence projects. 
Contact: Innocence Project, 100 Fifth Avenue, 
3rd Fl., New York, NY 10011  (212) 364-5340. 
www.innocenceproject.org

Justice Denied
Only magazine dedicated to exposing wrong-
ful convictions, and how and why they occur. 
Six issues: $10 for prisoners, $20 all others, $3 

for sample issue or a first class stamp for more 
info. Contact: Justice Denied, P.O. Box 68911, 
Seattle, WA 98168  (202) 335-4254. www.
justicedenied.org

National CURE
Citizens United for Rehabilitation of Errants 
(CURE) is a national organization with state 
and special interest chapters that advocates for 
rehabilitative opportunities for prisoners and 
less reliance on incarceration. Publishes the 
CURE Newsletter. Contact: CURE, P.O. Box 
2310, National Capitol Station, Washington, 
DC 20013  (202) 789-2126. www.curenational.
org

November Coalition
Publishes the Razor Wire newsletter four times 
a year, which reports on drug war-related is-
sues, releasing prisoners of the drug war, and 
restoring civil rights. Yr sub: $6 for prisoners, 
$25 all others. Contact: November Coalition, 
282 West Astor, Colville, WA 99114  (509) 684-
1550. www.november.org

Partnership for Safety and Justice
Publishes Justice Matters, a quarterly newsletter 
that reports on criminal justice issues in OR, 
WA, ID, MT, UT, NV and WY. $7 yr prisoner, 
$15 all others. Contact: PSJ, P.O. Box 40085, 
Portland, OR 97240  (503) 335-8449. www.
safetyandjustice.org

Just Detention Int’l 
(formerly Stop Prisoner Rape)

Seeks to end sexual violence against prisoners. 
Provides counseling resources for imprisoned 
and released rape survivors and activists for 
almost every state. Specify state with request. 
Contact: Stop Prisoner Rape, 3325 Wilshire 
Blvd. #340, Los Angeles, CA 90010  (213) 384-
1400. www.justdetention.org

tionship with him that was “more than a 
one-night stand.” The woman, Ariana M. 
Venegas, 27, who had been charged with 
DUI, is now cooperating with authorities. 
Jackson was released on $1,000 bail.

Texas: On May 22, 2009, two Gregg 
County Jail guards, 20-year-old Gracie 
Carrillo and 25-year-old Yvonne Oliver, 
were arrested and charged with facilitating 
the escape of two prisoners who broke out 
of the jail on May 19. The prisoners, Des-
mond Dewayne Jackson, 27, and Bruce 
Danjuane Kelly, 22, were both quickly 
captured. Kelly was caught as he stood 
beneath a nearby carport just hours after 
the escape. Jackson was arrested the next 
day when police stopped a van he was 
riding in. Jail officials have not disclosed 

how the guards facilitated the escape, but 
said policies have been changed to prevent 
similar occurrences. Both women are be-
ing held on $175,000 bail.

Uruguay: On August 24, 2009, prison-

ers at the Comcar prison in Montevideo 
set fire to several mattresses. The fire 
spread quickly throughout the small 
facility, killing five prisoners during the 
blaze. 

Oregon Illegal Detention Suit  
Settled for $30,000

The State of  Oregon and Mult-
nomah County paid a former 

detainee $30,000 to settle his illegal deten-
tion claims.

In 2006, Irving Robinson was con-
fined in the Multnomah County Jail, 
facing criminal charges. The State failed 
to bring him to trial within 60 days as 
required by OR5136.290, and the charges 
were dismissed. Robinson was entitled to 
immediate release from confinement, but 

was confined another 90 days before he 
was released.

Robinson sued the State and County in 
federal court, alleging unlawful detention. 
He sought $35,000 in damages. On October 
29, 2008, the case was settled for $30,000 
with the State and County each paying 
Robinson $15,000. Portland attorney 
Kevin Lucey represented Robinson. See: 
Robinson v. Multnomah County, USDCm 
D OR, Case No. 08-CU-821-HU. 

News in Brief (cont.)
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Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Form.   FREE 
SHIPPING on all book and PLN index orders OVER $50 (effective July. 1, 2008 until further notice). A $6 mailing charge on all other orders. 

 

Spanish-English/English-Spanish Dictionary, 60,000+ entries, Random 
House, $8.95 Two sections, Spanish-English and English-Spanish. All 
entries listed from A to Z. Hundreds of new words. In-
cludes Western Hemisphere usage.                              1034  
The Citebook, by Tony Darwin, Starlite, 306 pages, $49.95, This plain 
language legal manual lists positive cases (cases that give you a right, not 
take one away) and gives a short synopisis detailing each,                                       
            1057  
Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 
economic policies create and foster crime and how corporate 
and government crime is rarely pursued or punished.     1024  
Everyday Letters For Busy People, by Debra Hart May, 287 pages. 
$18.99. Hundreds of sample letters that can be adapted for most any pur-
pose, including letters to government agencies and offi-
cials. Lots of tips for writing effective letters               1048  
The Perpetual Prisoner Machine: How America Profits from Crime, by 
Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 
and small companies profit from the prison industrial complex, 
and prison growth adds to revenue & profits.                     1025  
Crime and Punishment In America, by Elliott Currie, 230 pages. $16.95. 
Refutes arguments in favor of prison building as a crime solution. Dem-
onstrates crime is driven by poverty and discusses proven, 
effective means of crime prevention.                          1019  
Worse Than Slavery: Parchman Farm & the Ordeal of Jim Crow Justice, 
by David Oshinsky, 306 pgs $16.00. Analysis of  prison labors roots in slavery. 
Focuses on prison plantations and self sustaining prisons. Must 
reading to understand prison slave labor today.                   1007  
States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; St Martins Press, 368 pages. $19.95. 
Activists, lawyers and journalists expose the criminal jus-
tice system’s deeply repressive nature.                        1032  
Seize the Day! 7 Steps to Achieving the Extraordinary in an Ordinary 
World, by Danny Cox & John Hoover,  256 pages, $15.99. Provides 7 common 
sense steps to changing your expectations in life and envisioning 
yourself as being a successful and respected person.             1052  
Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, Ronin, 
271pages. $17.95. Examines how to reduce the probability of arrest and 
successful prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture and drug testing.       1008 

Prison Profiteers, edited by Paul Wright and Tara Herivel; 323 pages, $24.95. This 
is the third and latest book in a series of Prison Legal News anthologies that exam-
ines the reality of mass imprisonment in America. [The other titles are The Celling of 
America & Prison Nation, see below]. Prison Profiteers is unique from other books 
because it exposes and discusses who profits and benefits from mass 
imprisonment, rather than who is harmed by it and how.           1063  
Prison Nation: The Warehousing of America’s Poor, edited by Tara Herivel  
and Paul Wright, 332 pages. $35.95. Exposes the dark side of 
America’s ‘lock-em-up’ political and legal climate.             1041  
The Celling of America: An Inside Look at the U.S. Prison Industry, 
edited by Daniel Burton Rose, Dan Pens and Paul Wright; Common 
Courage Press, 264 pages. $22.95. Prison Legal News anthology that in 49 
essays presents a detailed “inside” look at the workings of 
the American criminal justice system.                             1001  
The Criminal Law Handbook: Know Your Rights, Survive the System, 
Attorneys Paul Bergman & Sara J. Berman-Barrett, Nolo Press, 608 pages. 
$39.99. Explains what happens in a criminal case from being arrested to sen-
tencing, & what your rights are at each stage of the process. 
Uses an easy to understand question & answer format.    1038  
Represent Yourself in Court: How to Prepare & Try a Winning Case, Attor-
neys Paul Bergman & Sara J. Berman-Barrett; Nolo Press, 528 pages. $39.99. 
Breaks down the trial process in easy-to-understand steps so you can effectively 
represent yourself in court. The authors explain what to say,  in court, how to say 
it, where to stand, etc. (written specifically for civil cases—but it 
has much material applicable to criminal cases).                    1037  
Law Dictionary, Random House, 525 pages. $19.95. Up-to-date law dic-
tionary includes over 8,500 legal terms covering all types  of 
law. Explains words with many cross-references.         1036  
The Blue Book of Grammar and Punctuation, Jane Straus, 68  pages, 
8-1/2 x 11. $14.95. Self-teaching guide on all aspects of grammar and 
punctuation by an educator with experience teaching English skills to 
prisoners. Is both a reference and a workbook with exer-
cises and answers provided.                                        1046  
Legal Research: How to Find and Understand the Law, 12th ed., by 
Stephen Elias and Susan Levinkind; Nolo Press, 568 pages. $39.99. Excel-
lent for anyone searching for information in a real or virtual law library 
(including paralegals, law students, legal assistants, journalists and pro 
se litigants), Legal Research outlines a systematic method 
to find answers and get results.                                      1059  
Deposition Handbook, by Paul Bergman and Albert Moore, 2nd Rev Ed., 352 
pages, $34.99. How-to handbook for anyone who will conduct a 
deposition or be deposed. Valuable info, tips & instructions. 1054 
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Actual Innocence: When Justice Goes Wrong and How To Make It Right, 
updated pb., by Barry Scheck, Peter Neufeld and Jim Dwyer, 432 pages. $12.99. 
Two of O.J.’s attorney’s explain how defendants are wrongly convicted on a 
regular basis. Detailed explanation of DNA testing and how it works to free the 
innocent. Devastating critique of police and prosecutorial miscon-
duct and the system that ensures those abuses continue.          1030  
Roget’s Thesaurus, 717 pages. $8.95. Over 11,000 words listed alphabeti-
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
parts of speech shown for every main word. Covers all levels 
of vocabulary and identifies informal and slang words.    1045  
Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $8.95. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest busi-
ness and computer terms.                                             1033 

  

  

  

  

  

  

  

  

  

  

Writing to Win: The Legal Writer, Steven D. Stark. Broadway Books, 283 
pages. $19.95. Explains the writing of effective complaints, 
responses, briefs, motions and other legal papers.                 1035  
Women Behind Bars, The Crisis of Women in the U.S. Prison System, 
by Silja J.A. Talvi; Seal Press, 295 pages. $15.95. Best book available 
explaining and covering the issues of imprisoned women. 
Detailed account of a crisis hiding in plain sight.       1066  
Lockdown America: Police and Prisons in the Age of Crisis, by 
Christian Parenti, Verso, 290 pages. $19.00. Documented first hand re-
porting on law enforcement’s war on the poor. Covers 
paramilitary policing, the INS and prisons.                    1002   
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Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 256 
pages. $19.95. Provides guidance for hiring a lawyer, including how to 
determine your legal needs, fee payments, how to evaluate 
a lawyer’s qualifications, and much more.                 1015  
10 Insider Secrets to a Winning Job Search, by Todd Bermont, 216 
pages. $15.99. Roadmap on how to get a job even under adverse circum-
stances - like being an ex-con. Includes how to develop a winning atti-
tude, write attention grabbing resumes, prepare for inter-
views and answering questions.                                  1056  
Prison Madness: The Mental Health Crisis Behind Bars, by Terry Kupers, 
245 pages. HARDBACK ONLY. $32.95. Psychiatrist writes about the 
mental health crisis in American prisons and jails. Covers all aspects of mental 
illness, rape, racism, negative effects of long term isolation in 
control units and much more.                                              1003  
The Prison and the Gallows: The Politics of Mass Incarceration in 
America, by Marie Gottschalk, Cambridge University Press, 2006, 451 
pages. Great political analysis of the confluence of events 
leading to 2.4 million prisoners in the US. $28.99.    1069  
Criminal Injustice: Confronting the Prison Crisis, by Elihu Rosenblatt; 
South End Press, 374 pages. $19.00. A radical critique of 
the prison industrial complex.                                        1009  
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Hepatitis and Liver Disease: What you Need to Know, 2004 Rev Ed, by 
Melissa Palmer, MD, 470 pages. $17.95. Describes symptoms & treatments of 
hepatitis B & C and other liver diseases. Includes medications 
to avoid, what diet to follow and exercises to perform.      1031  
All Things Censored: Mumia Abu-Jamal, ed. by Noelle Hanrahan, 303 pgs. 
$14.95. Includes 75 articles by Abu-Jamal. Attacks capital 
punishment & critiques the dehumanizing prison system.  1040  
Prison Writing in 20th Century America, by H. Bruce Franklin, 
Penguin, 1998, 368 Pages. $16.00. From Jack London to George Jack-
son, this anthology provides a selection of some of the best 
writing describing life behind bars in America.           1022  
Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $18.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More 
relevant now than when it first appeared 30 years ago. 1016                           
The Politics of Heroin: CIA Complicity in the Global Drug Trade, 
April 2003 Rev Ed, by Alfred McCoy; Lawerence Hill Books, 734 pages. 
$34.95. Latest Edition of the scholarly classic documenting 
U.S. government involvement in drug trafficking.        1014  
No Equal Justice: Race and Class in the American Criminal Justice 
System, David Cole; The New Press, 218 pages. $19.95. Shows how the 
criminal justice system perpetuates race and class 
inequality, creating a two tiered system of justice.      1028  
Ten Men Dead: the story of the 1981 Irish hunger strike, by David Beres-
ford, 334 pages. $16.95. Relies on secret IRA documents and  letters smug-
gled out from the IRA political prisoners during their 1981 
hunger strike at Belfast’s infamous Long Kesh prison.    1006  
Capitalist Punishment: Prison Privatization & Human Rights, edited by An-
drew Coyle, Allison Campbell & Rodney Neufeld, 235 pages. $19.95. Ana-
lyzes and describes all the pitfalls of private prisons and 
privatized prison medical care.                                            1058 
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Sixth Circuit: Dismissal of Due Process and Equal  
Protection Claims Upheld; Exhaustion of  
Administrative Remedies Issue Remanded

The Sixth Circuit of  Appeals 
has affirmed a district court’s 

dismissal of a prisoner’s due process and 
equal protection claims, but reversed the 
dismissal of Eighth Amendment claims 
based on failure to exhaust administra-
tive remedies.

Before the Court was the appeal of 
Kentucky State Penitentiary prisoner 
Henry David Grinter, following the dis-
trict court’s dismissal of  all his claims 
after conducting the PLRA’s mandatory 
screening process pursuant to 28 U.S.C. 
§ 1915(e).

According to the facts alleged in 
Grinter’s complaint, on January 4, 2003, 
Sgt. Chad Knight came to Grinter’s seg-
regation cell to investigate an incident 
report that had been filed. Knight refused 
to add witnesses to the report as requested 
by Grinter; he then closed the cell’s food 
slot and slid the incident report under 
the door.

 A sort time later, Lt. Tim White and 
another guard dressed in full riot gear 
approached Grinter’s cell. Grinter was or-
dered to remove his cloths; he was pinned 
to the wall while his linens and personal 
property were removed, then was placed in 
four-point restraints. Grinter remained in 
restraints for four hours. The next day he 
was charged with a disciplinary violation 
for allegedly wadding up and throwing 
the incident report. He was also charged 

with striking Knight on the wrist, causing 
a “small red spot.”

Grinter’s complaint alleged four due 
process violations. The first related to the 
four-point restraints. The Sixth Circuit held 
that the use of four-point restraints and the 
conditions in which they were administered 
– for four hours and without a nurse pres-
ent – were expected adverse consequences 
of incarceration. Additionally, Grinter had 
been accused of hitting a guard when he 
was placed in the restraints. Furthermore, 
he did not demonstrate an “atypical and 
significant hardship” under Sandin v. Con-
ner, 515 U.S. 472, 484 (1995), and had no 
liberty interest in freedom from four-point 
restraints or in having a nurse present be-
fore he was placed in restraints.

The Sixth Circuit further held that 
Grinter did not have a substantive or 
procedural due process right to have 
prison officials follow proper procedures 
in providing him with evidence or al-
lowing him to question witnesses at the 
disciplinary hearing. Also, Grinter had 
no right to accumulate good time credits; 
that claim was based on the forfeiture of 
60 days future good time for his disciplin-
ary violation. Finally, there was no due 
process right related to prison officials’ 
supervisory acts or for their denial of his 
administrative grievances.

Turning to Grinter’s equal protection 
claim under 42 U.S.C. § 1981, which was 

based upon Knight subjecting Grinter 
to cruel and unusual punishment “for 
no other reason than [Knight] does not 
like ‘black inmates,’” the Court found 
that claim also failed. Such a claim could 
only be filed under 42 U.S.C. § 1983, as 
race discrimination claims in an official 
capacity cannot be brought under § 1981 
pursuant to Jett v. Dallas Indep. Sch. Dist., 
491 U.S. 701 (1981).

Finally, the Court of  Appeals ad-
dressed Grinter’s Eighth Amendment 
excessive force claim relative to the four-
point restraints. The Sixth Circuit held 
that the district court had improperly 
dismissed this claim on the grounds that 
Grinter failed to exhaust his admin-
istrative remedies. As exhaustion of 
administrative remedies is an affirmative 
defense that must be pleaded, his claim 
could not be dismissed on that basis at 
the initial screening stage.

The case was remanded for further 
proceedings on Grinter’s Eighth Amend-
ment excessive force claim, but affirmed 
in all other respects. See: Grinter v. Knight, 
532 F.3d 567 (6th Cir. 2008).

Following remand, the case was 
dismissed for failure to prosecute on 
November 21, 2008, as Grinter had been 
released on parole but did not advise the 
district court of his current address and 
did not respond to notices from the court 
or pursue the suit. 
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